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riage penalty" starting in 2005. That penalty
results in many married couples paying higher
taxes together than they would have if they
had remained unmarried and filed separate returns.
The 2001 act called for the maximum taxable income in the 15 percent bracket for
married couples filing jointly to gradually increase so that by 2008, it will equal twice
the maximum taxable income in the 15 percent bracket for single people. The 2003 act
has accelerated those rates, but only temporarily.
Again, the roller coaster effect is at work.
The 15 percent bracket ceilings that were
originally scheduled to take effect in 2008
will apply for 2003 and 2004. But starting in
2005, the ceilings will return to their pre2003 levels, and the original phase-in schedule will start in 2005 as originally set forth in
the 2001 act, becoming fully effective in
2008.
Under the 2003 act, the standard deduction
for married couples filing jointly has been increased to twice that of single filers, effective
for 2003 and 2004.
The standard deduction will return to its
pre-2 0 0 3 level in 2005. Between 2005 and
2009, the standard deduction for married couples filing jointly will increase each year until it equals
twice that of single filers in 2009.
Under sunset provisions in the 2001 act, all marriage penalty relief will end in 2010, unless Congress takes further
action to extend it.

of 2001 (there's another one of those titles) added a new 10
percent income tax bracket to apply to a portion of personal
income that previously had been taxed at a rate of 15 percent. Under the 2001 act, the amount of income taxable at
the 10 percent rate would increase in 2008, but the 2003 act
has accelerated the changes.
Accordingly, the new 10 percent rate will apply in 2003 CHILD TAX CREDIT, CAPITAL GAINS
and 2004 to taxable income of up to $7,000 for single filers THE 2003 ACT INCREASED THE AMOUNT OF THE CHILD TAX
and married couples filing separately, and $14,000 for mar- credit in 2003 and 2004 from $600 to $1,000 for each qualitied couples filing jointly, with an inflation adjustment in fying child. In 2005, the credit will go down to $700.
Under rules in effect prior to 2003, the child tax credit
2004.
The ceilings will drop to $6,000 for single filers and
phases out once the taxpayer claiming the credit reaches a
married couples filing separately, and $12,000 for married
certain level of income, but it will now phase mt more
gradually for most affected taxpayers.
couples filing jointly in 2005, 2006 and 2007. In 2008, the
The phaseout begins at $110,000 of modified adjusted
ceilings will go back up to $7,000 and $14,000, with an ingross income for married couples filing
flation adjustment in 2009.
The 2003 act also accelerated the imjointly, for instance, and is reduced by
plementation of reduced tax rates for
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The 2001 act contained provisions aimed Turn to page 62.
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tax benefit from the child credit legislation. Efforts in Congress to rectify
the situation by expanding the credit
failed.
Before this year, long-term capital
gains were taxed at rates of 20 percent
or 10 percent, depending on the taxpayer's income tax bracket. Those
rates, in turn, were lowered when the
capital asset that was sold had been
owned for at least five years. The 2003
act reduces both rates and eliminates
the five-year rule altogether.
Thus, 15 percent is now the maximum rate of tax on capital gains.
Individuals in the 10 percent or 15
percent tax brackets are taxed on
capital gains at only 5 percent. That
lower rate, however, will drop to zero
for taxable years beginning after
Dec. 31, 2007.
All of the new rates are set to expire in taxable years beginning after
2008, when the pre-2003 rates of 20
percent and 10 percent will apply
once again.
(The 2003 act does not change
any of the rules that apply to capital
losses.)
Congress did not adopt the centerpiece of President Bush's tax proposals: elimination of double taxation of
dividends by letting individuals deduct corporate dividends from their incomes.
Congress did, however, lower taxes
on dividends by reducing the iate of
the applicable tax. Where all dividends previously were taxed at the
same rates as other types of ordinary
income, including wages, some dividends are now taxed at the same
rates as capital gains. Dividends received from domestic corporations
are eligible for the lower rates.
Also eligible are dividends from
certain qualified foreign corporations-generally, those whose stock
is traded on an established U.S. securities market and corporations organized in countries that have a
comprehensive income tax treaty
with the United States.
The new rates apply to dividends
received in taxable years beginning after 2002, and will expire for taxable
years beginning after 2008.
CAPITAL COST RECOVERY
THE 2003 ACT CHANGED A NUMBER OF

capital cost recovery rules to lower
the cost of capital and to encourage

capital investment, particularly for
small businesses.
Before the 2003 act, a maximum of
$25,000 of qualifying property placed
in service in a given year could be
currently expensed under Internal
Revenue Code § 179, and this
amount was reduced dollar-for-dollar
if more than $200,000 of qualifying
property was placed in service during
the year.
For example, if $210,000 of qualifying property was placed in service in
2002, only $15,000 could be currently
expensed. The balance would be depreciated under the usual rules.
Being able to expense the cost of
new property rather than depreciate
the cost over time accelerates the tax
savings, thereby lowering the true cost
of additional capital investment. By
reducing the amount that may be expensed when a significant amount of
new property is placed in service in a
given year, the law limits the benefits
of this provision to fairly small businesses, for which the extra savings are
more likely to encourage capital investment that otherwise would not
have been made.
tinder the 2003 act, the $25,000
maximum has been increased to
$100,000 for property placed in service
in 2003, 2004 or 2005. The $200,000
phase-out threshold has been increased to $400,000. In addition, offthe-shelf computer software will be
considered qualifying property if
placed in service between 2003 and
2005.
In 2002, Congress enacted a special 30 percent first-year bonus depreciation deduction for certain
qualified property either acquired after Sept. 10, 2001, and before Sept.
11, 2004, or acquired pursuant to a
written binding contract entered into
during that period and (with certain
exceptions) placed in service before
2005.
The 2003 act increases the firstyear bonus depreciation deduction to
50 percent, effective for property acquired after May 5, 2003, (and not
subject to a binding contract on that
date) and before 2005, and (with certain exceptions) placed in service before 2005. Before calculating the
bonus depreciation, the adjusted basis of property must be reduced by
any amount expensed under IRC §
179. Adjusted basis is then further
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reduced by the bonus depreciation before regular depreciation is calculated.
Previously, the limit for automobiles eligible for 30
percent bonus depreciation was $4,600. The first-year
depreciation limit for automobiles eligible for the 50
percent bonus depreciation has been increased by
$7,650.
Adding to the complexity of tax planning and reporting
in this area is the fact that a number of states with income
tax systems that generally conform to the federal tax system do not allow bonus depreciation for state income tax
purposes, or allow it only in part.
THINGS AREN'T PERFECT
WHILE MANY CERTAINLY WELCOME TAX RELIEF, IT IS CLEAR

that the 2003 act did not simplify the tax law. (Notably, the
act's title did not refer to that goal.) Coupled with inconsistent enforcement and the usual panoply of unanswered
questions, complexity remains a vexing problem for the
federal tax system.
Even the Treasury Department appears to agree with
that concern. In remarks to the Tax Executives Institute
last December, Pamela Olson, the assistant treasury secretary for tax policy, said the tax system is "held together
by chewing gum and chicken wire" that is "applied in
haste, not strategically."
Olson said the Treasury Department is developing recommendations to overhaul the tax system to make it easy
to understand, with reasonable filing and record-keeping
requirements, and nonintrusive tax administration. She said
the department's goal is for the system to be fiscally sound
and more efficient, Other goals are to increase competitive-

ness of U.S. businesses and workers, and to avoid constant
tinkering and perceptions of unfairness.
These are some of the areas in which the federal tax system falls short of those goals:
Definition of "Child." The IRC contains five different
definitions of "child": one each for the dependency exemption, the child tax credit, the earned income tax credit,
the dependent care credit and head-of-household filing
status.
The Senate version of the 2003 act would have adopted
a uniform definition of who is a qualifying child for each
of these areas, but the provision was dropped in the conference agreement with the House of Representatives.
The outlook is unclear on whether the provision will be
included in any other legislation enacted in the near future.
The Internal Revenue Service has at least developed a
uniform method for determining a child's age. In Rev. Rul.
2003-72, 2003-33, IRB 1, the IRS ruled that for four of the
five provisions cited above (the exception being head-ofhousehold filing status, which does not contain an age provision), a child will be treated as attaining a given age on
the anniversary of the date on which the child was born.
The rule also will apply to the adoption credit, the dependent care assistance exclusion, the foster care exclusion and
the adoption assistance exclusion.
Sunset Provisions. Constant tinkering increases the complexity of the IRC. Frequent and constant revisions require
taxpayers and their advisers to spend countless hours
learning and relearning the law. The expectation of future changes also creates planning uncertainty for both
individual and business taxpayers.

YOU'VE READ THE ARTICLE, NOW HEAR THE PROGRAM
HERE'S YOUR ABA CONNECTION TO FREE CLE
in addition to reading this month's ABA Connection article, you can
sign up at no cost for a teleconference on the same topic and earn
CLE credit.* It's a value benefit offered exclusively to ABA members.
REGISTRATION INFORMATION
It's easy to register for this month's live one-hour teleconference.
Call 1-800-285-2221 between 8:30 a.m. and 6:30 p.m. (ET)
weekdays starting Oct. 20.
Or register online at www.abanet.org/cle/connection.html.
When registering, you'll need your ABA member ID number (found
on your ABA Journal mailing label) and your fax number. Only one
registration can be accepted at a time.

CONNECTION I

CLE
TELEcONFERENCE

Multiple participants who don't require mandatory CLE credit can
listen via speakerphone.
PROGRAM
As soon as you register, we'll fax you a personal identification
number for the program and instructions on where to call to connect
with Current Developments in Tax Law teleconference at 1 p.m.
(ET) on Nov. 19. Any touch-tone phone in your office, at home, even
while traveling will do.
LISTEN ON YOUR SCHEDULE
If you can't listen to the live program, it's available for one month at
no cost, 24 hours a day online at www.abanet.org/cle/connection.html.
In addition, previous programs are available on audiotape for $50
each by calling the ABA Service Center at 1-800-285-2221.

*These states accept teleconferences for mandatory CLE credit:
Ala., Ariz., Ark., Calif., Colo., Fla., Ga., Idaho, Iowa, Ky., Minn., Miss.,
Mo., Mont., Nev., N.H., N.M., N.C., N.D., N.Y., Okla., Ore., R.I.,

Call 1-800-285-2221 today to register
for Current Developments in Tax Law

S.C., Tenn., Texas, Utah, Vt., Va., Wash., W. Va., Wis., and Wyo.

Look for Dealing With Bias in the Courts coming in December.
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Nowhere is this uncertainty more
evident than in the "sunset" of the entire package of 2001 tax legislation on
Dec. 31, 2010-just after the act's provisions are fully phased in.
Some provisions of the 2001 act can
be applied on a year-by-year basis
without regard to the sunset. If, for example, an increased Individual Retirement Account deduction is allowable
for certain years, the fact that it might
not be available indefinitely does not
create insurmountable planning difficulties.
The temporary nature of other provisions might create problems for a
limited number of people. It is possible, for example, that some taxpayers
might not want to get married unless
they are certain that marriage penalty
relief will be permanent.
The temporary nature of yet other
provisions, however, creates huge
headaches for very many people.
A glaring example is the repeal of
the estate tax. Under the 2001 act,
the amount exempt from estate tax
gradually increases from 2002
through 2009, followed by full repeal of the tax for taxpayers dying
on or after Jan. 1, 2010. But if the

law sunsets on Dec. 31. 2010, as
scheduled, the estate tax will be reinstated for taxpayers dying on or
after Jan. 1,2011.
Taxpayers attempting to implement
testamentary plans and estimate life
insurance needs are having great difficulty. For example, a taxpayer buying
life insurance for the sole purpose of
using the proceeds to pay his or her
estate tax liability might buy term insurance if it were at least reasonably
clear that the tax would be repealed in
2010 and thereafter. Given the uncertainty, however, an adviser would be
hard-pressed to recommend such
action.
Similarly, a taxpayer deciding
whether to make a lifetime gift that
would incur a gift tax does not know if
making the gift will reduce the taxpayer's ultimate estate tax liability or
will merely be a wasted payment of
tax. And an older taxpayer's decision
whether to sell an asset during his or
her lifetime may be influenced by the
expectation of a stepped-up basis for
assets held until death.
Uncertainty regarding the repeal of
the estate tax is not the only area creContinued on page 73
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